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3mer / ORDER

PER PRADIP KUMAR KEDIA - AM:

The captioned appeal has been filed at the instance of the Assessee
against the order of the Commissioner of Income Tax(Appeals)-
Gandhinagar,Ahmedabad [CIT(A) in short] dated 02/05/2017 in the

matter of assessment order under s.143(3) of the Income Tax Act, 1961
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(hereinafter referred to as "the Act") dated 18/05/2016 relevant to
Assessment Year (AY) 2014-15.

2. As per its ground of appeal, the assessee has challenged the action
of the CIT(A) in confirming the penalty under s.271(1)(c) of the Act on
interest on income-tax refund received under s.244A of the Act and not

included in the Return of Income.

3. When the matter was called for hearing, the Ld.AR for the
assessee submitted that the interest income on IT refund was found
credited in annual statement in Form No.26 AS generated from the site of
the Income Tax Department. The assessee was having no clue about the
interest component of Rs.3,16,272/- included in the IT refund till the
return was filed. It was at the time of hearing when reconciliation was
made between the books of accounts qua entries reflected in Form No.26
AS that the anomaly in the return was detected. The Ld.AR contended
that the assessee did not contest the mistake at all and readily paid the
taxes by way of self assessment tax. The Ld.AR also attempted to prop
up its case of bonafide mistake on the premise that assessee has declared
total income of Rs.1,94,11,240/- and paid taxes thereon as a civil
contractor. The Ld.AR pointed out that while the assessee has come
forward to pay taxes on such large amount, there was no reason for him

to conceal the interest received from Income Tax Department itself
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except for bonafide error and lack of information. The Ld.AR

accordingly urged for deletion of penalty on such inculpable error.

4. The Ld.DR, on the other hand, relied on the orders authorities

below.

5. We have carefully considered the rival submissions. Penalty
proceedings under s.271(1)(c) of the Act were initiated for non-
disclosure of interest received on excess amount of tax paid to the
Income Tax Department in the instant case. It was pointed out on behalf
of the assessee that it did not not have requisite details of interest
embedded in refund amount and came to know about the same only from
system generated Form 26AS. It was pointed out that there was no
willful submission of false return with tested on the touchstone of
preponderance of probabilities. It is submitted on behalf of the assessee
that it is large taxpayer alleged and concealments is disproportionately
miniscule which is an indicator that it is a bonafide error. We find merit
in the circumstances narrated on behalf of the assessee. A bonafide error
or mistake does not necessarily invite penalty proceedings in every case.
It will not be out of context to recollect the observation of Hon’ble
Supreme Court in the case of Hindusthan Steel Ltd. vs. State of Orissa
(1972) 83 ITR 26 (SC) wherein it was held that penalty cannot be

imposed merely because it is lawful to do so. In the absence of any
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intentional omission of the taxable income from the return of income as
reasonably demonstrated on behalf of the assessee, we are disposed to
hold that statutory discretion vested with the AO for imposition of
penalty ought to have been exercised for the assessee. We see force in
the plea of the assessee that a person of his stature diligently paying
large taxes would not imagine to keep away something from the very
Department which issued the refund and which would be making the
assessee’s assessment. Such brazen behaviour on the part of the
assessee or of any assessee for that matter, cannot at all be ordinarily
postulated. It is only on verification of records generated from Income
Tax site that the information towards interest component has come to the
fore. Failure of the assessee to look into the aforesaid form at the time of
filing return would not indicate any contumacious or obstinate conduct
on the part of the assessee, but possibly reflect laxity or some
carelessness. Under these circumstances, we are of the view that benefit
of doubt should go to the assessee, more so where we have a case in hand
for determination of penalty which is peanl in nature. The order of the
CIT(A) is accordingly set aside and the Assessing Officer is directed to

cancel this penalty on this score.
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6. In the result, appeal of the assessee is allowed.

| This Order pronounced in Open Court on 27/ 05/2019 |
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